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RECITALS

THIS SUPPLEMENTAL AGREEMENT is effective the first day of October, 1997, by and
between the UNITED STATES OF AMERICA (hereinafter referred to as the "Government”).
acting through the UNITED STATES DEPARTMENT OF ENERGY (hereinafter referred to as
"DOE"), and THE REGENTS OF THE UNIVERSITY OF CALIFORNIA., (hereinafter referred to

as, the "Contractor” or the "University"), a corporation established by the Constitution of the State
of California.

PREAMBLE

WHEREAS, DOE is an executive agency of the United States that discharges its responsibilities
for conducting research and development in a number of scientific and technical areas at highly
specialized facilities owned by the United States and managed and operated by contractors. These
responsibilities are executed pursuant to, and this contract is authorized by, the Atomic Energy Act

of 1954, as amended (42 U.S.C. §§ 2011, er seq.), the DOE Organization Act. as amended ( (42
U.S.C. §§ 7101, et seq.). and other apphcable laws; and

WHEREAS, the University is now engaged in the operation of the Lawrence Berkeley National
Laboratory, which is a highly specialized facility of DOE and a federally funded research and
development center sited on University property, and the performance of services related thereto
pursuant to Contract W-7405-ENG-48 which was initially executed on behalf of the Government
by the War Department on April 20, 1943, modified a number of times and, as modified.
transferred to the Atomic Energy Commission on January 1, 1947, by Executive Order No. 9816:
modified a number of times and, as modified, transferred to the Enerov Research and Development
Administration by Public Law 93438, October 11, 1974; further modified and transferred to the
Department of Energy by Public Law 95-91, August 4.1977: converted to this contract number on
February 2. 1982; and thereafter amended by additional meodifications; and

WHEREAS, The University, as a non-profit research umversity of the State of California.
manages the Laboratory and performs research and development in support of the national defense,
as a public service to the nation, under a cost-reimbursement contract which provides reasonable
assurance, pursuant to and subject to the limitations of, its terms, that funds or indemnifications are

available to the University to safeguard it against liabilities or losses associated with its role as the
Contractor; and

WHEREAS, The University is responsible for performing agreed-upon scientific and technical
programs with the highest possible quality; fostering an environment at the Laboratory conducive
to scientific inquiry, the pursuit of new knowledge. and the development of creative ideas related to

important national interests; and managing the Laboratory in accordance with world-class
standards; and

WHEREAS, DOE and the University recognize that in performing the contract there must be an
appropriate balance between the conduct of world-class scientific and technical research and the

conduct of activities necessary for the prudent operation of the facility, the management of the
workforce, and the safe conduct of research; and

WHEREAS, The University has established a Council on National Laboratories advisory to the

President of the University on matters related to the operation of the DOE laboratories that it
manages; and
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WHEREAS, DOE and the University recognize the importance and mutual benefit to be derived
from continued complementary and beneficial programs between the University and the
Laboratory; and

WHEREAS, DOE and the University recognize that the unique nature of the programs conducted
at the Laboratory requires a particularly cooperative and professional relationship to assure that in
performing the work of this contract the Parties achieve their common objectives, including their
obligations of public accountability; and

WHEREAS, DOE and the University desire that the contract foster performance, in all operations,
befitting the world class status of the Laboratory and, moreover, further the objectives of the

September 25, 1995 Statement of the President of the United States on the management of national
iaboratories; and

WHEREAS, DOE and the University believe that contract oversight by both Parties should be
conducted in a manner that achieves greater cost efficiency and avoids duplication of effort; and

WHEREAS, the Parties desire to extend the term of this contract, to modify the contract in certain
other respects, and to incorporate the entire agreement of the Parties into this Supplemental
Agreement;

NOW THEREFORE, the agreement of the Parties under this contract shall be as follows:
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1.0 GENERAL

CLAUSE 1.1 - DEAR 952.202-1 DEFINITIONS (OCT 1995) (MODIFIED)
(a) "Commercial component” means any component that is a commercial item.

(b) "Commercial items" means—

(1) Any item, other than real property, that is of a type customarily used for nongovernmental
purposes and that-

(1) Has been sold, leased, or licensed to the general public; or
(ii) Has been offered for sale, lease, or license to the general public;

(2) Any items that evolved from an item described in subparagraph (b)(1) above through
advances in technology or performance and that is not yet available in the commercial marketplace,
but will be available in the commercial marketplace in time to satisfy the delivery requirements
under a Governiment solicitation;

(3) Any items that would satisfy a criterion expressed in subparagraphs (b)(1) or (b)(2)
above, but for—

(1) Modifications of a type customarily available in the commercial marketplace; or

(i) Minor modifications of a type not customarily available in the commercial
marketplace made to meet federal Government requirements. "Minor" modifications means
modifications that do not significantly alter the nongovernmental function or essential physical
characteristics of an item or component, or change the purpose of a process. Factors to be
considered in determining whether a modification is minor include the value and size of the
modification and the comparative value and size of the final product. Dollar values and percentages
may be used as guideposts, but are not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements of subparagraphs (b)(1), (2), (3). or
(5) that are of a type customarily combined and sold in combination to the general public:;

(5) Installation services, maintenance services, repair services, training services, and other

services if such services are procured for support of an item referred to in subparagraphs (b)(1),
(2), (3), or (4) above, and if the source of such services—

(i) Offers such services to the general public and the federal Government
contemporaneously and under similar terms and conditions; and

(ii) Offers to use the same work force for providing the federal Government with such
services as the source uses for providing such services to the general public;

(6) Services of a type offered and sold competitively in substantial quantities in the
commercial marketplace based on established catalog or market prices for specific tasks performed
under standard commercial terms and conditions. This does not include services that are sold based
on hourly rates without an established catalog or market price for a specific service performed:
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(7) Any item, combination of items, or service referred to in subparagraphs (b)(1) through
(b)(6), notwithstanding the fact that the item, combination of items, or service is transferred
between or among separate divisions, subsidiaries, or affiliates of a Contractor; or

(8) A nondevelopmental item, if the procuring agency determines the item was developed
exclusively at private expense and sold in substantial quantities, on a competitive basis, to multiple
state and local Governments.

(¢} "Component” means any item supplied to the federal Government as part of an end item or of
another component.

(d) "Contracting Officer"means a person with the authority to enter into, administer, and/or
terminate contracts and make related determinations and findings. The term includes certain
authorized representatives of the Contracting Officer acting within the limits of their authority as
delegated by the Contracting Officer.

(e) "Contractor” or "University" means The Regents of the University of California.

(f) "Contractor's managerial personnel” means any officer or officers of The Regents of the
University of California; Laboratory Director; Laboratory Deputy Director(s); Associate
Director(s); Laboratory Counsel; Chief Financial Officer; Human Resources Director; and anyone
acting in any of the above-named positions. .

(g) "DOE" means the Department of Energy.

(h) "DOE Directive" means those DOE Orders, Notices, Manuals, Guides, Standards, and other
Contracting Officer directions which are referred to in Appendix G, List of Applicable Directives.

(i) "Head of Agency" means the Secretary, Deputy Secretary or Under Secretary of the United
States Department of Energy.

(j) "Head of the Contracting Activity" (HCA) means a DOE Official who has been designated an
HCA and delegated authority by the Procurement Executive to award contracts and appoint
contracting officers.

(k) "Laboratory" means Lawrence Berkeley National Laboratory (LBNL).

() "Laboratory Director” means the Director of the Laboratory, or an Acting Director, or
designated representative.

(m) "Nondevelopmental item" means—

(1) Any previously developed item of supply used exclusively for governmental purposes by
a federal agency, a state or local government, or a foreign government with which the United
States has a mutual defense cooperation agreement;

(2) Any item described in subparagraph (m)(1) above of this definition that requires only
minor modification or modifications of a type customarily available in the commercial marketplace
in order to meet the requirements of the procuring department of agency; of

(3) Any item of supply being produced that does not meet the requirements of subparagraph
(m)(1) or (m)(2) above solely because the item is not yet in use.
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(n) "Procurement Executive" means the Director of the DOE Headquarters procurement
organization .

(o) "Subcontract” means any agreement {other than one involving an employer-employee
relationship) entered into by a federal Government prime contractor or subcontractor calling for
supplies or services required for performance of the contract or subcontract.

CLAUSE 1.2 - FAR 52.215-33 ORDER OF PRECEDENCE (JAN 1986) (DEVIATION)

In the event of any inconsistency in this contract, the inconsistency shall be resolved by giving
precedence as follows: (a) contract clauses; (b) statement of work (Clause 2.1 and Appendix E}); (c)

other appendices: and (d) other documents referred to in the contract whether incorporated by
reference or otherwise.

CLAUSE 1.3 - FAR 52.252-6 AUTHORIZED DEVIATIONS IN CLAUSES (APR 1984)
(MODIFIED)

(a) The use in this solicitation or contract of any Federal Acquisition Regulation (FAR) (48 CFR
Chapter 1) clause with an authorized deviation is indicated by the addition of "(DEVIATION)" after
the date of the clause.

{b) The use in this solicitation or contract of any Department of Energy Acquisition Regulation
(DEAR) (48 CFR Chapter 9) clause with an authorized deviation is indicated by the addition of
"(DEVIATION)" after the date of the clause.

(c) Minor changes in wording to any FAR clause or DEAR clause used in this contract is not
considered a deviation and will be indicated by the addition of "(MODIFIED)" after the date of the

clause. These minor changes do not alter the meaning, intent, or basic principles expressed in these
clauses.

CLAUSE 1.4 - APPENDICES (SPECIAL)

The appendices listed in the Table of Contents are attached to the contract and are hereby
incorporated into the contract.

CLAUSE 1.5 - THIRD PARTIES (SPECIAL)

Nothing contained in this contract, or its amendments, shall be construed to grant, vest, or create
any rights in any person not a Party to this contract. This provision is not intended to limit or
impair the rights which any person may have under applicable federal statutes.

CLAUSE 1.6 - FAR 52.203-5 COVENANT AGAINST CONTINGENT FEES (APR 1984)

(a) The Contractor warrants that no person or agency has been emploved or retained to solicit or
obtain this contract upon an agreement or understanding for a contingent fee, except a bona fide
employee or agency. For breach or violation of this warranty, the Government shall have the right
to annul this contract without Jiability or, in its discretion, to deduct from the contract price or
consideration, or otherwise recover, the full amount of the contingent fee.
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(b) (1) "Bonafide agency," as used in this clause, means an established commercial or selling
agency, maintained by a Contractor for the purpose of securing business, that neither exerts nor
proposes to exert improper influence to solicit or obtain Government contracts nor holds itself out
as being able to obtain any Government contract or contracts through improper influence.

(2) "Bonafide employee,” as used in this clause, means a person, employed by a Contractor
and subject to the Contractor's supervision and control as to time, place, and manner of
performance, who neither exerts nor proposes to exert improper influence to solicit or obtain
Government contracts nor holds out as being able to obtain any Government contract or contracts
through improper influence.

(3) "Contingent fee," as used in this clause, means any commission, percentage, brokerage,
or other fee that is contingent upon the success that a person or concern has in securing a
Govemment contract.

(4) "Improper influence,” as used in this clause, means any influence that induces or tends to
induce a Government employee or officer to give consideration or to act regarding 2 Government
contract on any basis other than the merits of the matter.

CLAUSE 1.7- UNIVERSITY-DIRECTED RESEARCH AND DEVELOPMENT (SPECIAL)

The Contractor may conduct University-directed research and development at or for the Laboratory
using fees paid to the Contractor under this contract. The Parties agree that the source of funding
for work described in this clause, shall be limited to the program performance fee paid in
accordance with Clause 5.3, Program Performance Fee. Work performed at the Laboratory under
this clause shall be performed on a non-interference basis with any DOE directed and funded work
of the Laboratory, and shall be within the general scope of work and in accordance with the terms
of this contract. The Contractor will provide information to DOE regarding work to be performed
under this clause in accordance with procedures developed and agreed to by the Parties. Nothing in
this clause otherwise impairs the Parties’ rights and obligations under Clause 2.5, Agreements to
Perform Work for Non-DOE Activities.
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2.0 STATEMENT OF WORK/PERFORMANCE

CLAUSE 2.1 - STATEMENT OF WORK (SPECIAL)

The Contractor shall furnish intellectual leadership and the necessary personnel and management
expertise required for the management and operation of the Laboratory in the performance of work
under this contract in accordance with 1ts terms and the Statement of Work included as Appendix E
to this contract. The scope of work of this contract includes:

¢ Fundamental and applied research in the energy sciences, including advanced materials
research, chemical sciences, earth sciences, fossil, fusion, and nuclear energy research, and
conservation and renewable energy research;

» Basic research in the general sciences including nuclear physics, high energy physics, and
astrophysics as well as accelerator and advanced detector research and development:

¢ Life and environmental sciences research in the genetics, structures and function of biological
systems, biomedical applications. and the characterization and improvement of the
environment;

e The maintenance of a strong, multi-disciplinary, scientific and engineering, computational and
information sciences base responsive to scientific issues of national importance;

» Development and operation of unique national experimental facilities for use by qualified
investigators;

¢ The advancement of science, mathematics, and engineering education;

¢ Performance of technology transfer and work for others including programs designed to
enhance national competitiveness in the global economy; and

e Management and operation of the Laboratory facilities and site.

CLAUSE 2.2 - WORK AUTHORIZATION (SPECIAL)

(a) Work programs shall be developed by the Contractor and approved by DOE in accordance
with applicable DOE directives, and shall constitute work to be performed under this contract
during the pertinent periods involved. Such work programs may include program and project
performance objectives and milestones. The Contractor shall consult with DOE, as necessary,
during the process of developing work programs. Subject to the other provisions of this contract,
changes in the agreed work program, not constituting major changes, may be made by the
Contractor when it appears to the Contractor, to be in the best interest of the scientific and technical
objectives of the agreed work program to do so. It is understood that the nature of the research and
development work under this contract is of a specialized character not readily reducible to
production schedules. In view of these circumstances, it is agreed that the research and
development work is performed on a best efforts basis.

(b) Due to the critical character of the work from the standpoint of national significance, it is
understood by the Parties hereto that very close collaboration will be required between the
Contractor and DOE with respect to direction, emphasis, trends and adequacy of the total program.

(c) (1) The annual work program and budget are principal devices used by DOE in program
development, integration. execution, and cost estimating. To make the work program and budget
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most effective in assuring comprehensive coverage of DOE missions, it is the responsibility of
DOE to keep the operators of DOE's laboratories continually advised of DOE’s overall program
goals, scientific and technological problems, and its current long range objectives. In light of such
information, the Contractor will propose possible new objectives and present preliminary work
programs in the area of its competence which, from its point of view, will either strengthen the
overall DOE program or provide additional support in areas which, in the Contractor's judgment,
are being inadequately exploited, or initiate new areas of investigation which appear of potential
importance.

(2) Itis the responsibility of DOE to formulate overall program budgets, taking into
consideration the proposals submitted by the Contractor, consistent with funds appropriated by the
Congress and all its other program needs.

(3) The Contractor shall prepare a final work program and budget consistent with DOE’s
overall program budget. Upon DOE approval, it is the Contractor's responsibility to conduct its
work program within limits established by these approvals unless and until they are modified by
DOE.

(d) Inaccordance with the basic considerations stated in paragraph (c) above, the Contractor and
DOE will utilize the Program Budget procedures on a Government fiscal year basis for the
establishment of the Laboratory Program Budget. Procedures for the presentation of work
programs and cost estimates shall be jointly developed. In order to meet the requirements of
Government budgetary practice, the Parties agree: :

(1) As early as possible in each calendar year, DOE shall supply the Contractor with the
dollar amounts for the Laboratory contained in the President's Budget, with Program assumptions
and guidance which the Contractor will be expected to consider in the development of its program
and budget, and with all changes to existing budget and accounting policies and procedures to be
used in the current budget preparation.

(2) Prior to April 1 (or such other date as may be agreed upon) the Contractor shall submit to
DOE for approval a comprehensive work program for the next two fiscal years, together with a
description of the current work program, and the Contractor shall submit a budget estimate for the
next two fiscal years, together with a revised budget estimate for the current fiscal year.

(3) As soon as possible after October 1 of each year, DOE shall issue Work Authorizations
and an Approved Funding Program to the Contractor for the current fiscal year.

(¢) (1) DOE approved work programs, program performance expectations and milestones as
appropriate, and budget estimates shall be reflected in Work Authorizations/ Annual Program
Letters/Activity Data Sheets/Program Baseline Summaries and Approved Funding Programs.
These documents will be issued to the Contractor as soon as possible after funds become available.
If, in preparing Work Authorizations/Annual Program Letters/Activity Data Sheets/Program
Baseline Summaries and Approved Funding Programs, it is determined that changes are needed in
the work program and budget estimates submitted by the Contractor, DOE and the Contractor shall
agree upon the changes in the work before final issuance of these documents.

(2) The Work Authorizations/Annual Program Letters, and with respect to work funded by
the office of Environmental Management, Program Baseline Summaries or, and Approved
Funding Programs specify the funds available for work under the contract for the fiscal year and,
in addition, may establish limitations on costs to be incurred for individual portions of the work.
The Contractor shall comply with such limitations and shall promptly notify the Contracting
Officer, in writing, whenever it becomes apparent that there s likely to be an overrun with respect
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to any specific limitation in the Work Authorization/Annual Program Letters, and with respect to
the work funded by the office of Environmental Management, Program Baseline Summaries, and
Approved Funding Programs. Funds made available for work under the contract, and set forth in

Approved Funding Programs or other funding documents, shall not be reduced except by written
agreement of the Parties.

(3) Additional programs and projects to be conducted at the Laboratory within the scope of
the contract may be established by agreement between the DOE and the Contractor.

(f) A contract modification shall be issued to the Contractor on or before September 30 of cach
year {or such other date as may be agreed upon) to provide additional funds, and further contract
modifications may be issued or entered into from time to timne to provide appropriate modifications
in the total amount of funds made available under the contract. DOE agrees to use its best efforts to
provide stable funding in support of the contract work and it is DOE's intention that there shall be

so provided at all times sufficient funds to support the work program at the level authorized by
DOE.

(g) During the course of the work, DOE shall review the work program and its costs based upon
information submitted by the Contractor and may. after consultation with the Contractor, revise the
Work Authorizations and Approved Funding Programs established by DOE under paragraph (e)

above and with the agreement that the Contractor make any necessary revisions to the documents
cited in this clanse.

{(h) It is the intent of the Contractor and DOE to agree from time to time upon long-term work
programs covering certain portions of the work to be performed under this contract.

(1) The Contractor shall maintain current cost information adequate to reflect the cost of
performing the work under this contract at all times while the work is in progress, and shall

prepare and furnish to the Government such written estimates of cost and information in support
thereof as the Contracting Officer may request.

CLAUSE 2.3 - INTELLECTUAL AND SCIENTIFIC FREEDOM (SPECIAL)

(a) The Parties recognize the importance of fostering an atmosphere at the Laboratory conducive

to scientific inquiry and the development of new knowledge and creative and innovative ideas
related to important national interests.

(b) The Parties further recognize that the free exchange of ideas among scientists and engineers at
the Laboratory and colleagues at universities, colleges. and other laboratories or scientific facilities

is vital to the success of the scientific, engineering, and technical work performed by Laboratory
personnel.

(c) In order to further the goals of the Laboratory and the national interest, it is agreed by the
Parties that the scientific and engineering personnel at the Laboratory shall be accorded the rights of
publication or other dissemination of research, and participation in open debate and in scientific,
educational, or professional meetings or conferences. subject to the limitations included in

technology transfer agreements and such other limitations as may be required by the terms of this
contract.
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CLAUSE 2.4 - LONG-RANGE PLANNING, PROGRAM DEVELOPMENT AND
BUDGETARY ADMINISTRATION (SPECIAL)

(a) Basic considerations. Throughout the process of planning, and budget development and
approval, the Parties recognize the desirability for close consultation, for advising each other of
plans or developments on which subsequent action will be required, and for attempting to reach
mutual understanding in advance of the time that action needs to be taken.

(b) Imstitutional planning. It is the intent of the Parties to develop annually an Institutional Plan
covering a five-year period. Development of the Institutional Plan is a component of the strategic
planning process by which the Parties, through mutual consultation, reach agreement on the
general types and levels of activity which will be conducted at the Laboratory for the period
covered by the plan. The Institutional Plan approved by DOE provides guidance to the Contractor
for long-range planning of Laboratory programs, site and facility development, and for budget
preparation. It also serves as a baseline for placement of work at the Laboratory.

(c) DOE approval. DOE approval of the program proposals and budget estimates will be reflected
in work authorizations and financial plans developed and issued to the Contractor.

CLAUSE 2.5 - AGREEMENTS TO PERFORM NON-DOE ACTIVITIES (SPECIAL)

(a) The Contractor may perform work at the Laboratory for other federal and non-federal entities
that is not funded by DOE appropriations, as authorized by the Contracting Officer. The Contractor
shall comply with all laws, regulations, and DOE policy in the conduct of such work.

(b) The Contractor shall maintain and administer an approved system of accounting for and
controlling work performed for all work-for-others activities. The Contractor shall comply with the
following requirements with regard to the nature of the outside work to be performed, the
Laboratory equipment, facilities or personnel required, and the financial and contractual
arrangements proposed to pay for the cost of the work:

(1) The work shall be consistent with or complementary to the missions of the facility to
which the work is to be assigned;

(2) The work shall not adversely impact execution of assigned DOE programs of the facility;

(3) The work shall not place the facility in direct competition with the domestic private sector;
and '

(4) The work shall not create a detrimental future burden on DOE resources.

(c) Except as provided in the approved system of accounting for and control of work-for-others
activities, all clauses of this contract shall be deemed to be applicable to the performance of such
work. This clause shall not be construed as amending or superseding the requirements of Clause
2.1, Statement of Work.

(d} Any uncollectible receivables resulting from the Contractor utilizing the Contractor’s own
funding for reimbursable work shall be the responsibility of the Contractor and the Government
shall not have any liability to the Contractor therefor. The Contractor is permitted to provide
advance payment utilizing the Contractor’s own funds for reimbursable work to be performed by
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the Contractor at the Laboratory for non-Federal entities in instances where advance payment from
that entity is required pursuant to DOE policy and such advance payment cannot be obtained. The
Contractor is also permitted to advance continuation funding uwtilizing the Contractor’s own funds
for Federal entities when the term or the funds on a Federal interagency agreement have elapsed.
The Contractor utilization of the Contractor’s own funds does not relieve the Contractor of its

responsibility to comply with all other DOE requirements for work-for-others applicable to this
contract.

CLAUSE 2.6 - PERFORMANCE-BASED MANAGEMENT (SPECIAL)

(a) Performance-based management system. This contract is a management and operating contract
arrangement that 1s performance-based. This performance-based management contract uses clearty
defined performance objectives, criteria, and reasures agreed to in advance on a fiscal year basis.
These standards are used for the appraisal and evaluation of work under this contract for operations
and administrative areas. This performance-based management contract is supported by a system
that includes: (1) the utilization of self-assessment and integrated oversight methodologies,
systems, and processes to enhance operational efficiency and performance effectiveness; (2) the
use of peer review and self-assessment in the appraisal and evaluation of science and
technology/programmatic performance performed under this contract; and, (3) such other
administrative processes and procedures as the Parties may mutually agree to, from time to time, as
they deem necessary to effect the mntent of this clause and Appendix F to this contract.

(b) Appendix F. Laboratory appraisal and evaluation. Appendix F to this contract describes the
various components of the Laboratory appraisal and evaluation process, including the criteria for
the conduct of peer review of science and technology, the current performance objectives, criteria,
and measures for operations and administration, and the relative weights and scoring scheme for
overall evaluation and appraisal of Contractor performance.

(c) Evaluation of science and technology.

(1) A major element of the evaluation and appraisal of the Contractor’s performance of
science and technology shall be the comprehensive and balanced peer review process conducted by
the Contractor for the Laboratory through the University President’s Council on the National
Laboratories (the President’s Council). The criteria for the peer review of science and technology
performance at the Laboratory are described in Appendix F to this contract.

(2) The President’s Council, on an ongoing basis, reviews the strategic planning and overall
quality of science at the Laboratory, specifically monitoring the effectiveness of the Laboratory
ranagement efforts in fostering an atmosphere conducive to scientific inquiry and intellectual
freedom. The President’s Council periodically reviews selected crosscutting programmatic topics
of importance to the Laboratory and DOE; topics for review will be suggested by Laboratory staff,
DOE, and the President’s Council.

(3) The results of the President’s Council peer review process will provide the basis for the
Contractor’s self-assessment of the Contractor’s performance of science and technology which will
be provided to DOE consistent with the provisions of Appendix F.

{4) DOE will validate the Contractor’s self-assessment for integrity of the process and will
utilize the self-assessment and other pertinent information in formulating DOE’s appraisal and
evaluation of Contractor performance in science and technology.
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(d) Evaluation of operations and administrative performance.

(1) With respect to the Contractor’s performance in operations and administration, the
Contractor shall, on an annual basis, provide to DOE, consistent with the provisions of Appendix
F, a self-assessment of its performance against the performance objectives, criteria, and measures
set forth in Appendix F (Appendix F POCMs).

(2) (i) The Parties will annually review the Appendix F POCMs and modify them upon
agreement of the Parties. It is expected that the performance measures will be modified by the
Contractor and DOE to respond to DOE initiatives, to drive improvement, and to reflect lessons
learned. The Parties will use functional area specific teams with representatives from the
Albuquerque and Oakland Operations Offices, the three University-operated DOE laboratories ,
and the University President’s Office to develop any desired revisions to the POCMs applicable to
all three laboratories. A steering committee with senior management from DOE and the University
will be used to review and approve revisions to Appendix F and to resolve any team issues.

(ii) To the extent agreement cannot be reached as to the appropriate performance
objectives for a given fiscal year, the issue will be resolved within 90 days in the following
sequence: first , consideration by UC/DOE Leadership Group and then, should there be no
agreement, a review and final determination by the cognizant DOE Program Secretarial Officer
(PSO).

(3) DOE, in formulating its appraisal and evaluation of Contractor performance of work
covered under this subparagraph. will give primary emphasis and consideration to the Contractor’s
self-assessment against Appendix F POCMs, recognizing that the Contracting Officer may take
into account other pertinent information derived from the DOE appraisal program as provided in
subparagraph (e) below. With respect to the evaluation and appraisal of performance in functional
areas included in the DOE’s Business Management Integrated Oversight program, the DOE’s
validation of the Contractor self-assessment and its appraisal and evaluation of Contractor
performance in those areas shall be conducted in 2 manner consistent with the applicable
Contracting Officer directive.

(e) Laboratory appraisal. Annually, the Contracting Officer shall provide a written assessment of
the Contractor’s performance at the Laboratory, which shall be based upon the DOE appraisal
program and the Contracting Officer’s evaluation of the Contractor’s self-assessment.

(f) Partnership for performance. The Parties agree to continue their informal "Partnership for
Performance” program to drive performance improvement, reduce cost of operations, streamline
oversight practices, achieve the adaptation of best business practices to the extent practicable, and
to provide best-value support of scientific and technical excellence to ensure the continued
relevance of the Laboratory and maximum contribution to national interests.

CLAUSE 2.7 - DEAR 970.5204-20 MANAGEMENT CONTROLS (AUG 1993) (MODIFIED)

(a) The Contractor shall be responsible for maintaining, as an integral part of its organization,
effective systems of management controls for both administrative and programmatic functions.
Management controls comprise the plan of organization, methods, and procedures adopted by
management to reasonably ensure that the mission and functions assigned to the Contractor are
properly executed; efficient and effective operations are promoted; resources are safeguarded
against waste, loss, mismanagement, and unauthorized use or misappropriation; all encumbrances
and costs that are incurred under the contract are in compliance with the terms and conditions of
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this contract; all collections accruing to the Contractor in connection with work under this contract,
expenditures, and all other transactions and assets are properly recorded, managed. and reported,;
and financial, statistical, and other reports necessary to maintain accountability and managerial
control are accurate, reliable, and timely. The systems of controls employed by the Contractor shall
be documented and satisfactory to DOE. Such systems shall be an integral part of the Contractor's
management functions, including defining specific roles and responsibilities for each level of
management, and holding employees accountable for the adequacy of the management systems and
controls in their areas of assigned responsibility. The Contractor shall, as part of the performance-
based management process required m Clause 2.6, Performance-Based Management, and the
internal audit program required elsewhere in this contract. periodically review the management
systems and controls employed in programs and administrative areas to ensure that they are
adequate to provide reasonable assurance that the objectives of the systems are being accomplished
and that these systems and controls are working effectively.

(b) The Contractor shall be responsible for maintaining, as a part of its operational
responsibilities, a baseline quality assurance program that implements documented performance
and quality standards, and control and assessment techniques.
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3.0 FINANCTAL MANAGEMENT

CLAUSE 3.1 - DEAR 970.5204-9 ACCOUNTS, RECORDS, AND INSPECTION (JUN 1996)
(MODIFIED)

(a) Accounts. The Contractor shall maintain a separate and distinct set of accounts, records,
documents, and other evidence showing and supporting (1) all allowable costs incurred, (2)
collections accruing to the Contractor in connection with the work under this contract, other
applicable credits, Contractor’s indirect costs and program performance fee under this contract, and
(3) the receipt, use, and disposition of all Government property coming into the possession of the
Contractor under this contract. The system of accounts employed by the Contractor shall be
satisfactory to DOE and in accordance with generally accepted accounting principles consistently
applied.

(b) Inspection and audit of accounts and records. All books of account and records relating to this
contract shall be subject to inspection and audit by DOE or its authorized representative in
accordance with the provisions of Clause 11.1, Access to and Ownership of Records, at all
reasonable times, before and during the period of retention provided for in paragraph (d) below,
and the Contractor shall afford DOE proper facilities for such inspection and audit.

(c) Audit of subcontractors' records. The Contractor also agrees, with respect to any
subcontracts, (including fixed-price or unit-price subcontracts or purchase orders) where, under
the terms of the subcontract, costs incurred are a factor in determining the amount payable to the
subcontractor of any tier, to either conduct an audit of the subcontractot's costs or arrange for such
an audit to be performed by the cognizant government audit agency through the Contracting
Officer.

(d) Disposition of records. Except as agreed upon by the Government and the Contractor, all
financial and cost reports, books of account and supporting documents, system files, data bases,
and other data evidencing costs allowable, collections accruing to the Contractor in connection with
the work under this contract, other applicable credits, and fee accruals under this contract, shall be
the property of the Government, and shall be delivered to the Government or otherwise disposed
of by the Contractor either as the Contracting Officer may from time to time direct during the
progress of the work or, in any event, as the Contracting Officer shall direct upon completion or
termination of this contract and final audit of accounts hereunder. Except as otherwise provided in
this contract, including Clause 11.1, Access to and Ownership of Records, all other records in the
possession of the Contractor relating to this contract shall be preserved by the Contractor for a
period of three years after final payment under this contract or otherwise disposed of in such
manner as may be agreed upon by the Government and the Contractor.

(e) Reports. The Contractor shall furnish progress reports and schedules, financial and cost
reports, and other reports concerning the work under this contract as the Contracting Officer may
from time to time require.

() Inspections. The DOE shall have the right to inspect the work and activities of the Contractor
under this confract at such time and in such manner as it shall deem appropriate.

(g) Subcontracts. The Contractor further agrees to require the inclusion of provisions similar to
those in paragraphs (a) through (g) and paragraph (i) in all subcontracts (including fixed-price or
unit-price subcontracts or purchase orders) of any tier entered into hereunder where, under the
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terms of the subcontract, costs incurred are a factor in determining the amount payable to the
subcentractor.

(h) Internal audit. The Contractor agrees to conduct an internal audit and examination, satisfactory
to DOE, of the records, operations, expenses, and the transactions with respect to costs claimed to
be allowable under this contract annually and at such other times as may be mutually agreed upon.
The results of such audit, including the working papers, shall be submitted or made available to the
Contracting Officer.

(i) Comptroller General.

(1) The Comptroller General of the United States, or an authorized representative, shall have
access to and the right to examine any of the Contractor's directly pertinent records involving
transactions related to this contract or a subcontract hereunder.

(2) This paragraph may not be construed to require the Contractor or subcontractor to create
or maintain any record that the Contractor or subcontractor does not maintain in the ordinary course
of business or pursuant to a provision of law.

(3) Nothing in this contract shall be deemed to preclude an audit by the General Accouniing
Office of any transaction under this contract.

CLAUSE 3.2 - DEAR 970.5204-13 ALLOWABLE COSTS (MANAGEMENT AND
OPERATING) (JUN 1997) (DEVIATION)

(a) Compensation for Contractor's Services. Payment for the allowable costs and the Contractor’s
indirect costs as hereinafter defined, and of the fees as described in Clause 5.3, Program
Performance Fee, shall constitute full and complete compensation for the performance of the work
under this contract.

(b) Allowable costs. The allowable cost of performing the work under this contract shail be the
costs and expenses that are actually incurred by the Contractor in the performance of the contract
work in accordance with its terms, that are necessary or incident thereto, and that are determined to
be allowable as set forth in paragraph (c).

(c) Determination of allowabilitv. The determination of the allowabilitv of cost shall be based on:

(1) Allowability and reasonableness in accordance with FAR 31.201-2(d) and
31.201-3, provided, however, that the foilowing standard shall be substituted for the first
and second sentences of FAR 31.201-3(a): A cost is reasonable if, in its nature and
amount, it reflects the action that a prudent person would have taken under the
circumstances prevailing at the time the decision to incur the cost was made;

(2) Standards promulgated by the Cost Accounting Standards Board, if applicable;
otherwise, generally accepted accounting principles and practices appropriate to the particular
circumstances; and

(3) Recognition of ali exclusions and limitations set forth in this clause or elsewhere in this
contract as to types or amounts of items of cost. Allowable costs shall not include the cost of any
itern described as unallowable in paragraph (e) below except as indicated therein. Failure to
mention an item of cost specifically in paragraph (d) or paragraph (e) below shall not imply either
that it 1s allowable or that it is unallowable.
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(d) Examples of items of allowable cost. Subject to the other provisions of this clause, the
following examples of items of cost of work done under this contract shall be allowable to the
extent indicated:

(1) Bonds and insurance, including self-insurance, as provided in Clause 4, 1, Insurance -
Litigation and Claims.

(2) Cafeteria, net cost of operating plant-site cafeteria, dining rooms, and canteens,
attributable to the performance of the contract.

(3) Communication costs, including telephone services, local and long-distance calls,
telegrams, cablegrams, postage, and similar items.

(4) Consulting services (including legal and accounting), and related expenses, as approved
by the Contracting Officer except as made unallowable by subparagraphs (e)(27) and (e)(34).

(5) Costs incurred or expenditures made by the Contractor, as directed, approved or ratified
by the Contracting Officer and not unallowable under any other provisions of this contract.

(6) Establishment and maintenance of financial institution accounts in connection with the
work hereunder including, but not limited to, service charges, the cost of disbursing cash,
necessary guards, cashiers, and paymasters. If payments to employees are made by check,
facilities and arrangements for cashing checks may be provided without expense to the employees,
subject to the approval of the Contracting Officer.

(7) Indemnification of the Pension Benefit Guaranty Corporation, pursuant to the Employee
Retirement Income Security Act of 1974, in accordance with FAR 31.205-6(5)(3)(iv).

(8) Litigation expenses (including reasonable counsel fees and the premium for bail bond)
necessary to defend adequately an on-site uniformed guard against whom a civil or criminal action
is brought based upon an act or acts of the guard undertaken within the course and scope of
employment, subject to the approval or ratification, in writing, of the Contracting Officer.

(9) Indirect costs and other oversight costs only to the extent provided in paragraph (f)
below.

(10) Losses and related expenses (including settlements made with the consent of the
Contracting Officer) sustained by the Contractor in the performance of this contract and certified, in
writing, by the Contracting Officer to be reasonable, except the losses and expenses expressly
made unallowable under other provisions of this contract. Such certification will not be
unreasonably withheld.

(11) Materials, supplies, and equipment, including freight transportation, material handling,
inspection, storage, salvage, and other usual expenses incident to the procurement, use, and
disposition thereof, subject to approvals required under other provisions of this contract.

(12) Patents, purchased design, license fees, and royalty payments to the extent expressly
provided for under other provisions in this contract or as approved by the Contracting Officer. and
preparation of invention disclosures, reports and related documents, and searching the art to the
extent necessary to make such invention disclosures in accordance with the cost of DOE funded
technology transfer in accordance with paragraph (c), Allowable Cost, of Clause 7.1, Technology
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Transfer Mission, and with Clause 7.7, Patent Rights - Nonprofit Management and Operating
Contractors.

{(13) Payments to educational institations for tuition and fees or institutional allowances in
connection with fellowship or other research, educational. or training programs.

(14) Personnel costs and related expenses incurred in accordance with the Personnel Appendix
(Appendix A). Appendix A sets forth in detail personnel costs and related expenses allowable
under this contract. The Contractor will advise the Contracting Officer of any proposed change to
the Contractor’s personnel policies which relate to this item of cost. Examples of personnel costs
and related expenses included in Appendix A are as follows:

{) Employee relations, welfare, morale, etc.; programs including incentive or
suggestion awards; employee counseling services, health or first-aid clinics; house or employee
publications; and wellness/fitness centers;

(ii) Legally required contributions to old-age and survivor's insurance, unemployment
compensation plans, and workers compensation plans, (whether or not covered by insurance);
voluntary or agreed-upon plans providing benefits for retirement, separation, life insurance,
hospitalization, medical-surgical and unemployment (whether or not such plans are covered by
insurance);

(iii) Recruitment of personnel (including help-wanted advertisement), including service
of employment agencies at rates not in excess of standard commerctial rates, employment office,
travel of prospective employees at the request of the Contractor for employment interviews.

(1v) Salaries and wages; bonuses and incentive compensation; overtime, shift differential,
holiday, and other premium pay for time worked; nonwork time. including vacations, holidays,
sick, funeral, military, jury, witness, and voting leave; salaries and wages to employees in their
capacity as union stewards and committeernen for time spent in handling grievances, or serving on
labor management (Contractor) committees; provided, however, that the Contracting Officer's
approval is required in each instance of total compensation to an individual employee in excess of
the annual rate established in Appendix A when it is proposed that a total of 50 percent or more of
such compensation be reimbursed under DOE cost-type contracts. Total compensation, as used
here, includes only the employee’s base salary, bonus, and incentive compensation payments;

{v) Traming of personnel (except special education and training courses and research
assignments calling for attendance at educational institutions which reguire specific approval by the
Contracting Officer on a case-by-case basis), including apprenticeship training programs designed
to improve efficiency and productivity of contract operations, to develop needed skills, and to
develop scientific and technical personnel in specialized fields required in the contract work; and

(vi) Travel (except foreign travel, which, unless delegated, requires specific approval by
the Contracting Officer on a case-by-case basis); incidental subsistence and other allowances of
Contractor employees, in connection with performance of work under this contract (including new
employees reporting for work and transfer of employees, the transfer of their household goods and
effects, and the travel and subsistence of their dependents);

(15) Reasonable litigation and other legal expenses, including counsel fees, if incurred in
accordance with Clause 4.1, Insurance - Litigation and Claims. and the DOE-approved Contractor
Litigation Management Procedures (including cost guidelines) as such procedures may be revised
from time to time, and if not otherwise made unallowable in this contract.
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(16) Rentals and leases of land, buildings, and equipment owned by third parties, allowances
in lieu of rental, charges associated therewith, and costs of alteration, remodeling, and restorations,
subject to approval by the Contracting Officer except as otherwise provided in this contract.

(17) Repairs, maintenance, inspection, replacement, and disposal of Government-owned
property and the restoration or clean-up of site and facilities to the extent approved by the
Contracting Officer and allowable under paragraph (g) of Clause 6.12, Property.

(18) Stipends and payments made to reimburse travel or other expenses of faculty members
and students who are not employed under this contract but are participating in research, educational
Or training activities under this contract to the extent such costs are incurred in connection with
fellowship or other research, educational, or training programs approved by the Contracting
Officer.

(19) Subcontracts and purchase orders, including procurements from Contractor-controlled
sources, subject to approvals required by other provistons of this contract.

(20) Subscriptions to trade, business, technical and professional periodicals.

(21) Taxes, fees, and charges levied by public agencies which the Contractor is required by
law to pay, except those which are expressly made unallowable under other provisions of this
contract,

(22) Technology Transfer costs to the extent provided under paragraph (¢} of Clause 7.1,
Technology Transfer Mission.

(23) Utility services, including electricity, gas, water and sewage.

(e) Examples of items of unallowable costs. The following examples of items of costs are
unallowable under this contract to the extent indicated:

(1) Advertising and public relations costs designed to promote the Contractor or its products,
including the costs of promotional itemns and memorabilia such as models, gifts, and souvenirs,
and the cost of memberships in civic and community organizations; except those advertising and
public relations costs:

(i) Approved, in advance, by the Contracting Officer as clearly in furtherance of work
performed under the contract;

(ii) Specifically required by the contract;

(i) That arise from requirements of the contract and that are exclusively for recruiting
personnel, acquiring scarce items for contract performance, disposing of scrap or surplus
materials, the transfer of Federally-owned or originated technology to state and local governments
and to the private sector, or acquisition of contract-required supplies and services; or

(iv) Where the primary purpose of the activity is to facilitate contract performance in
support of the DOE mission.

(2) Bad debts (including expenses of collection) and provisions for bad debts arising out of
other business of the Contractor.
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(3) Bidding expenses and cost of proposals except for such expenses and costs which are
incurred pursuant to the provisions of the contract, including but not limited to Clause 2.5,
Agreements to Perform Non-DOE Activities.

(4) Bonuses and similar compensation under any other name, which:

(i) Are not pursuant to an agreement between the Contractor and employee prior to the
rendering of the services or an established plan consistently followed by the contract or,

(i) Are in excess of those costs which are allowable by the Internal Revenue Code and
regulations thereunder, or

(iil) Provide total compensation to an employee in excess of reasonable compensation for
the services rendered.

(5) Central and branch office expenses of the Contractor, except as included in the payment
in lieu of Contractor’s indirect costs set forth in (b) above.

(6) Charges for late premium payment related to employee deferred compensation plan
Insurance.

(7) Commissions. bonuses, and fees (under whatever name) in connection with obtaining or
negotiating for a Government contract or a modification thereto, except when paid to bona fide
employees or bona fide established selling organizations maintained by the Contractor for the
purpose of obtaining Government business.

(8) Contingency reserves.

(9) Contributions, donations, and gifts. including cash, property. or services, regardless of

the recipient, except as otherwise provided in this contract or otherwise approved by the
Contracting Officer.

(10) Costs of alcoholic beverages.

(11) Costs of bonds and insurance, notwithstanding any other provision of this contract, are
unallowable to the extent they are incurred to protect and indemnify the Contractor and/or
subcoptractor against otherwise unallowable costs, unless such insurance or bond is required by
law, the express terms of this contract, or is authorized, in writing, by the Contracting Officer. The

cost of commercial insurance to protect the contractor against the costs of correcting its own defects
in matertal or workmanship is an unallowable cost.

(12) Costs of gifts, except gifts do not include awards for performance or awards made in
recognition of employee achievements pursuant to an established Contractor plan or policy.

(13) Costs incurred in connection with any criminal, civil, or administrative proceeding
commenced by the federal Government or a state, local or foreign government, as provided in
Clause 4.4, Cost Prohibitions Related to Legal and Other Proceedings.

(14) Costs of independent research and development excluding Laboratory Directed Research
and Development, unless specifically provided for elsewhere in this contract.

(15) Costs of software maintenance made unallowable under subparagraph (e) (1) (iii) (G) of
Clause 7.2, Rights in Data - Technology Transfer Activities.
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(16) Costs made unallowable by Clause 11.5, Printing.

(17) Costs made unallowable by Clause 4.5, Costs Associated with Discriminatory Employee
Actions.

(18) Costs made unallowable by Clause 3.13, Legislative Lobbying Cost Prohibition.

(19) Depreciation in excess of that calculated by application of methods approved for use by
the Internal Revenue Service under the Internal Revenue Code of 1954, as amended, including the
straight-line declining balance (using a rate not exceeding twice the rate which would have been
used had the depreciation been computed under the straight-line method), or sum-of-the-years
digits method, on the basis of expected useful life, to the cost of acquisition of the related fixed
assets less estimated salvage or residual value at the end of the expected useful life.

(20) Dividend provisions or payments and, in the case of sole proprietors, and partners,
distributions of profit.

(21) Entertainment, including costs of amusement, diversion, social activities, and directly
associated costs such as tickets to shows or sports events, meals, lodging, rentals, transportation,
and gratuities; costs of membership in any social, dining, or country club, or organization. Costs
made specifically unallowable under this cost principle are not allowable under any other cost

principle.
(22) Facilities capital cost of money. (CAS 414 and CAS 417).

(23) Fines and penalties, unless, with respect to civil fines and penalties only, the Contractor
demonstrates to the Contracting Officer that—

(1) Such a civil fine or penalty was incurred as a result of compliance with specific terms
and conditions of the contract or written instructions from the Contracting Officer; or

(i1) Such acivil fine or penalty was imposed without regard to fault and could not have
been avoided by the exercise of due care.

(24) Government-furnished property, except to the extent that cash payment therefor is
required pursuant to procedures of DOE applicable to transfers of such property to the Contractor
from others.

(25) Insurance (including any provisions of a self-insurance reserve) on any person where the
Contractor under the insurance policy is the beneficiary, directly or indirectly; insurance against
loss of or damage to Government property as defined in Clause 6.12, Property, except as
authorized by the Contracting Officer; and insurance covering any cost which is unallowable under
any provision of this contract.

(26) Interest, however represented (except (i) Interest incurred in compliance with other
contract clauses including Clause 4.6, State and Local Taxes, or (ii) imputed interest costs relating
to leases classified and accounted for as capital leases under generally accepted accounting
principles (GAAP), provided that the decision to enter into a capital leasing arrangement has been
specifically authorized and approved by DOE in accordance with applicable procedures and such
interest costs are recorded in an appropriately specified DOE account established for such
purpose), bond discounts and expenses, and costs of financing and refinancing operations.
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(27) Legal, accounting, and consulting services and related costs incurred in connection with
the preparation and tssuance of stock rights, organization, or reorganization; prosecution or
defense of antitrust suits; prosecution of claims against the United States: contesting actions or
proposed actions of the United States; and prosecution or defense of patent infringement litigation
(unless tnitiated at the request of DOE, or except where incurred pursuant to the Contractor's
performance of the Governmeni-funded technology transfer mission and in accordance with Clause
4.1, Insurance-Litigation and Claims).

(28) Losses or expenses:

(i) On, or arising from the sale, exchange, or abandonment of capital assets, including
investments;

(ii) On other contracts, including the Contractor's contributed portion under cost-sharing
CONracts;

(iit) In connection with price reducticons to and discount purchases by employees and
others from any source;

(iv) That are compensated for by insurance or otherwise or which would have been
compensated by insurance required by law or by written direction of the Contracting Officer but
which the Contractor failed to procure or maintain through its own fault or negligence;

(v) That result directly from willful misconduct or bad faith on the part of any of the
Contractor's managerial personnel;

(vi) That represent liabilities to third persons, that are not allowable under Clause 4.1,
Insurance-Litigation and Claims; or

(vii) That represent liabilities to third persons for which the Contractor has expressly
accepted responsibility under other terms of this contract.

(29) Maintenance, depreciation, and other costs incidental to the Contractor's idle or excess
facilities (including machinery and equipment), other than reasonable standby facilities.

(30) Memberships in trade, business, and professional organizations, except as approved by
the Contracting Officer.

{31) Premium Pay for wearing radiation-measuring devices for Laboratory and all-tier cost-
type subcontract employees.

(32) Recreation costs, except for the costs of employees' participation in Contractor-sponsored

sports teams or employee organizations designed to improve Contractor employee loyalty, team
work, or physical fitness.

(33) Rental expenses for commercial automobile, unless approved by the Contracting Officer
or authorized by Appendix A.

(34) Salary or other compensation (and expenses related thereto) of any individual emploved
under this contract as a consuliant or in another comparable employment capacity who is an
employee of another organization and concurrently performing work on a full-time annual basis for

that organization under a cost-type contract with DOE, except to the extent that the other contractor
1s reimbursed for the services of the individual. '

26
10/01/97

Lawrence Berkeley National Laboratory




Maodification No.: M253
Supplemental Agreement to
Contract No.: DE-AC03-765F00098

(35) Special construction industry "funds” financed by employer contributions for such
purposes as methods and materials research, public and industry relations, market development,
and disaster relief, except as specifically provided elsewhere in this coniract.

(36) Storage of records pertaining to this contract after final payment by the Government to the
Contractor under Clause 3.5(f), Payments and Advances, unless storage thereafter is required by
the Contracting Officer.

(37) Taxes, fees, and charges in connection with financing, refinancing, or refunding
operations, including listing of securities on exchanges, taxes which are paid contrary to Clause
4.6, State and Local Taxes; federal taxes on net income and excess profits; special assessments on
land which represent capital improvements; and taxes on accumulated funding deficiencies of, or
prohibited transactions involving, employee deferred compensation plans pursuant to Section 4971
or Section 4975 of the Internal Revenue Code of 1954, as amended, respectively.

(38) Travel expenses of the officers. proprietors, executives, administrative heads, and other
employees of the Contractor's central office or branch office organizations concerned with the
general management, supervision, and conduct of the Contractor's business as a whole, except to

the extent that particular travel is in connection with the contract and approved by the Contracting
Officer.

(39) Travel costs of Contractor employees incurred for lodging, meals and incidental expenses
which are not in accordance with Appendix A.

(f) (1) Indirect costs. DOE will pay the Contractor a fixed amount for indirect costs for each
annual period, or portion thereof as set forth below:

During the Period: The Amount will be:

10/01/97 - 9/30/98 $1,100,000
10/01/98 - 9/30/99 $1,100,000
10/01/99 - 9/30/00 $1,100,000
10/01/00 - 9/30/01 $1,100,000
10/01/01 - 9/30/02 $1.100,000

The University utilizes an integrated system of accounts for the collection of all general
and administrative costs associated with University government contracts, including this contract,
calculated in accordance with OMB Circular A-21. The above amount is an allocation of the costs
of such general and administrative attributable to this contract. This sum shall be paid to the
Contractor in equal monthly installments and shall not be subject to adjustment except as provided
in Clause 13.2, Termination.

(2) Laboratorv Administration Office Costs. DOE will pay the Contractor the costs of the

Laboratory Administration Office (LAO) within the University’s Office of the President in the
amounts not to exceed for the period as set forth below:
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During the Period: The Not to Exceed Amount will be:
10/01/97 - 9/30/98 $450,000
10/01/98 - 9/30/99 $450,000
10/01/99 - 9/30/00 §450,000
10/01/00 - 9/30/01 $450,000
10/01/01 - 9/30/02 §450,000

These costs shall be a direct charge to Laboratory overhead and shall be paid by the
Laboratory to LAO in equal monthly installments of 1/12th the annual amount. All funds not
required shall be refunded to the Laboratory and applied to reduce Laboratory overhead. The
allowability of costs charged shall be determined in accordance with OMB Circular A-21 and shall
be subject 10 an annual audit of costs.

CLAUSE 3.3 - DEAR 970.5204-75 PRE-EXISTING CONDITIONS ALTERNATE I
(JUN 1997)

(a) Any liability, obligation, loss, damage, claim (including without limitation, a claim involving
strict or absolute liability), action, suit, civil fine or penalty. cost, expense or disbursement, which
may be incurred or imposed. or asserted by any party, and arising out of any condition, act or
failure to act which occurred before the effective date of this Supplemental Agreement, in
conjunction with the management and operation of Lawrence Berkeley National Laboratory, shall
be deemed incurred under Contract No. DE-AC03-765F00098, Modification No. M 145 dated
November 20, 1992.

(b) The obligations of DOE under this provision are subject only to the availability of appropriated
funds.

CLAUSE 3.4 - DEAR 970.5204-15 OBLIGATION OF FUNDS (APR 1994) (MODIFIED)

(a) Obligation of funds. The amount presently obligated by the Government with respect to this
contract is $3,427,687,834.70 through modification A252. Such amount may be increased
unilaterally by DOE by written notice to the Contractor and may be increased or decreased by
written agreement of the Parties (whether or not by formal modification of this contract). Estimated
collections from others for work and services to be performed under this contract are not included
in the amournt presently obligated. Such collections, to the extent actually received by the
Contractor. shall be processed and accounted for in accordance with applicable DOE Directives.
Nothing in this paragraph (2) is to be construed as authorizing the Contractor to exceed limitations
stated in financial plans established by DOE and furnished to the Contractor from time to time
under this contract.

(b) Limitation on payment by the Government. Except as otherwise provided in this contract and
except for costs which may be incurred by the Contractor pursuant to Clause 13.2, Termination, or
costs of claims allowable under the contract occurring after completion or termination and not
released by the Contractor at the time of financial settlement of the contract in accordance with
Clause 3.5, Payments and Advances, payment by the Government under this contract on account
of allowable costs shall not, in the aggregate, exceed the amount obligated with respect to this
contract, less the total of the Contractor’s program performance fee. Unless expressly negated in
this contract, payment on account of those costs excepted in the preceding sentence which are in
excess of the amount obligated with respect to this contract shall be subject to the availability of (1)
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collections accruing to the Contractor in connection with the work under this contract and
processed and accounted for in accordance with applicable DOE Directives, and (2) other funds
which DOE may legally use for such purpose, provided DOE will use its best efforts to obtain the
appropriation of funds for this purpose if not otherwise available.

(c) Notices~Contractor excused from further performance. The Contractor shall notify DOE, in

writing, whenever the unexpended balance of available funds (including collections available under
paragraph (a) above), plus the Contractor's best estimate of collections to be received and available

~ during the 45-day period hereinafter specified, is in the Contractor's best judgment sufficient to

continue contract operations at the programmed rate for only 45 days and to cover the Contractor's
unpaid fees as described in Claunse 5.3, Program Performance Fee, and outstanding encumbrances
and liabilities on account of costs allowable under the contract at the end of such period. Whenever
the unexpended balance of available funds (including collections available under paragraph (a)
above), less the amount of the Contractor's program performance fee them earned but not paid, is
in the Contractor's best judgment sufficient only to liquidate outstanding encumbrances and
liabilities on account of costs allowable under this contract, the Contractor shall immediately notify
DOE and shall make no further encumbrances or expenditures (except to liquidate existing
encumbrances and liabilities), and, unless the Parties otherwise agree, the Contractor shall be
excused from further performance (except such performance as may become necessary in
connection with termination by the Government) and the performance of all work hereunder will be
deemed to have been terminated for the convenience of the Govemment in accordance with the
provisions of Clause 13.2, Termination.

(d) Financial plans. cost and encumbrance limitations. In addition to the limitations provided for
clsewhere in this contract, DOE may, through financial plans, such as Approved Funding
Programs, or other directives issued to the Contractor, establish controls on the costs to be
incurred and encumbrances to be made in the performance of the contract work. Such plans and
directives may be amended or supplemented from time to time by DOE. The Contractor hereby
agrees (1) to comply with the specific limitations (ceilings) on costs and encumbrances set forth in
such plans and directives, (2) to comply with other requirements of such plans and directives, and
(3) to notify DOE promptly, in writing, whenever it has reason to believe that any limitation on
costs and encumbrances will be exceeded or substantially underrun. When such costs and
commitments exceed or fall below authorized financial levels, the Parties may agree upon
appropriate adjustments designed to assume compliance with overall funding limitations.

(¢) Government's right to terminate not affected. The giving of any notice under this clause shall
not be construed to waive or impair any right of the Government to terminate the contract under the
provisions of Clause 13.2, Termination.

CLAUSE 3.5 - DEAR 970.5204-16 PAYMENTS AND ADVANCES (JUN 1997) (MODIFIED)

(a) Fee payments. Program performance fee payments shall be withdrawn against the payments
cleared financing arrangement made by direct payment or withdrawn from funds advanced or
available under this contract as determined by the Contracting Officer. The Contracting Officer may
direct the Contractor to offset against any such fee payment, the amounts owed to the Government
by the Contractor, including any amounts owed for disallowed costs under this contract after notice
in accordance with Clause 5.11, Notice of Intent to Disallow Costs, and reduction in fee taken
under Clause 5.3, Program Performance Fee. No fee payments may be withdrawn against the
payments cleared financing arrangement without prior written approval of the Contracting Officer.

(b) Payments on account of aliowable costs. The Parties have agreed that payment for allowable
costs or payments for other items specifically approved, in writing, by the Contracting Officer shall
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be made from advances of Government funds. When pension contributions are paid by the
Contractor to the retirement fund less frequently than quarterly, accrued costs therefor shall be
excluded from costs for payment purposes until such costs are paid. If pension contributions are
paid on a quarterly or more frequent basis, accrual therefor may be included in costs for payment
purposes, provided that they are paid to the fund within 30 days after the close of the period
covered. If payments are not made to the fund within such 30-day period, pension contribution
costs shall be excluded from cost for payment purposes until payment has been made.

(c} Use of Special Financial Institution Account. All advances of Government funds shall be
withdrawn pursvant to a payments cleared financing arrangement in favor of the financial
institution or, in the option of the Government, shall be made by direct payment or any other
payment mechanism to the Contractor, and shall be deposited only in the Special Financial
Institution Account referred to in the Special Financial Institution Account Agreement, which is
incorporated mto this contract as Appendix B. No part of the funds in the Special Financial
Instimtion Account shall be (1) commingled with any funds of the Contractor or (2) used for a
purpose other than that of making payments for costs allowable under this contract, payments for
program performance fee under this contract, or payments for other items specifically approved, in
writing, by the Contracting Officer. If the Contracting Officer determines that the balance of such
Special Financial Institution Account exceeds the Contractor's current needs, the Contractor shall
promptly make such disposition of the excess as the Contracting Officer may direct.

(d) Title to funds advanced. Title to the unexpended balance of anv funds advanced and of any
Special Financial Institution Account established pursuant to this clause shall remain in the
Government and be superior to any claim or lien of the financial institution of deposit or others. It
1s understood that an advance to the Contractor hereunder is not a loan to the Contractor, and will
not require the payment of interest by the Contractor, and that the Contractor acquires no right, title

or interest in or to such advance other than the right to make expenditures therefrom, as provided in
this clause.

{e) Review and approval of costs incurred. The Contractor shall prepare and submit annually as
of September 30, a "Statement of Costs Incurred and Claimed” (Cost Statement) for the total of net
expenditures accried (i.e., net costs incurred) for the period covered by the Cost Statement. The
Contractor shall certify the Cost Statement subject to the penalty provisions for unallowable costs
as stated in Sections 306 (b) and (h) of the Federal Property and Administrative Services Act of
1949 (41 U.5.C. §256), as amended. DOE, after audit and appropriate adjustment, will approve
suchCost Statement. This approval by DOE will constitute an acknowledgment by DOE that the net
costs incurred are allowable under the contract and that they have been recorded in the accounts
maintained by the Contractor in accordance with DOE accounting policies, but will not relieve the

Contractor of responsibility for DOE's assets in its care, for appropriate subsequent adjustments,
or for errors later becoming known to DOE.

(f) Financial settlement. The Government shall promptly pay to the Contractor the unpaid balance
of allowable costs, program performance fee, and the pro rata share of the Contractor’s indirect
costs upon termination of the work, expiration of the term of the contract, or completion of the
work and its acceptance by the Government after (1} compliance by the Contractor with DOE's
patent clearance requirements, and (2) the furnishing by the Contractor of:

(1) An assignment of the Contractor's rights to any refunds, rebates, allowances, accounts
receivable, collections accruing to the Contractor in connection with the work under this contract,
or other credits applicable to allowable costs under the contract;

(1) A closing financial statement;
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(iii) The accounting for Government-owned property required by Clause 6.12, Property; and

(iv) A release discharging the Government, its officers, agents, and employees from all
liabilities, obligations. and claims arising out of or under this contract subject only to the following
exceptions:

(A) Specified claims in stated amounts or in estimated amounts where the amounts are
not susceptible to exact statement by the Contractor;

(B) Claims, together with reasonable expenses incidental thereto, based upon liabilities
of the Contractor to third parties arising out of the performance of this contract; provided that such
claims are not known to the Contractor on the date of the execution of the release; and provided
further that the Contractor gives notice of such claims, in writing, to the Contracting Officer
promptly, but not more than one year after the Contractor's right of action first accrues. In
addition, the Contractor should provide prompt notice to the Contracting Officer of all potential
claims under this clause, whether in litigation or not (see also Clause 4.1, Insurance-Litigation and
Claims);

(C) Claims for reimbursement of costs (other than expenses of the Contractor by reason
of any indemnification of the Government against patent liability), including reasonable expenses
incidental thereto, incurred by the Contractor under the provisions of this contract relating to
patents; and

(D) Claims recognizable under Clause 4.3, Nuclear Hazards Indemnity Agreement.

(g) Deductions. In arriving at the amount due the Contractor under this clause, there shall be
deducted (1) any claim which the Government may have against the Contractor in connection with

- this contract, and (2) deductions due under the terms of this contract, and not otherwise recovered

by or credited to the Government. The unliquidated balance of the Special Financial Institution
Account may be applied to the amount due and any balance shall be returned to the Government
forthwith.

(h) Claims. Claims for credit against funds advanced for payment shall be accompanied by such
supporting documents and justification as the Contracting Officer shall prescribe.

(i) Discounts. The Contractor shall take and afford the Government the advantage of all known
and available cash and trade discounts, rebates, allowances, credits, salvage, and commissions
unless the Contracting Officer finds that action is not in the best interest of the Government,

(1) Collections. All collections accruing to the Contractor in connection with the work under this
contract, except for the Contractor's program performance fee, Contractor’s indirect costs, and
royalties or other income accruing to the Contractor from technology transfer activities in
accordance with this contract, shall be Government property and shall be processed and accounted
for in accordance with applicable DOE Directives, and to the extent consistent with those
requirements shall be deposited in the Special Financial Institational Account or otherwise made
available for payment of allowable costs under this contract, unless otherwise directed by the
Contracting Officer.

(k) Direct payment of charges. The Government reserves the right, upon ten days written notice
from the Contracting Officer to the Contractor, to pay directly to the persons concerned, all
amounts due which otherwise would be allowable under this contract. Any payment so made shall
discharge the Government of all liability to the Contractor therefor.
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CLAUSE 3.6 - FINANCIAL MANAGEMENT SYSTEM (SPECIAL)

The Contractor shall maintain and administer a financial management system that includes the
currently existing integrated accounting system and (a) is suitable to provide proper accounting in
accordance with DOE requirements for assets, liabilities, collections accruing to the Contractor in
connection with the work under this contract, expenditures, costs, and encumbrances: (b) permits
the preparation of accounts and accurate, reliable financial and statistical reports; and (c) assures
that accountability for the assets can be maintained. The Contractor shall submit to DOE for written
approval an annual plan for new financial management systems and/or subsystems and major
enhancements and/or upgrades to the currently existing financial systems and/or subsystems. The
Contractor shall notify DOE 30 days in advance of any planned implementation of any substantial
deviation from this plan and, as requested by the Contracting Officer, shall submit any such
deviation to DOE for written approval before implementation.

CLAUSE 3.7 - INTEGRATED ACCOUNTING (SPECIAL)

Integrated accounting procedures are required for use under this contract. The Contractor's
financial management systern shall include an integrated accounting system which is linked to
DOE's accounts through the use of reciprocal accounts and which has electronic capability to
transmit monthly and year-end self-balancing trial balances to the DOE’s Primary Accounting
System for reporting financial activity under this contract in accordance with requirements imposed
by the Contracting Officer pursuant to applicable DOE Directives.

CLAUSE 3.8 - FAR 52.230-2 COST ACCOUNTING STANDARDS (APR 1996) (MODIFIED)

(a) Unless the contract is exempt under 48 CFR 9903.201-1 and 9903.201-2, the provisions of

48 CFR Part 9903 are incorporated herein by reference and the Contractor, in connection with this
contract, shali—

(1) (CAS-covered Contracts Only) By submission of a Disclosure Statement, disclose, in
writing, the Contractor's cost accounting practices as required by 48 CFR 9903.202-1 through
9903.202-5, including methods of distinguishing direct costs from indirect costs and the basis
used for allocating indirect costs. The practices disclosed for this contract shall be the same as the
practices currently disclosed and applied on all other contracts and subcontracts being performed
by the Contractor and which contain a Cost Accounting Standards (CAS) clause. If the Contractor
has notified the Contracting Officer that the Disclosure Statement contains trade secrets and
commercial or financial information which is privileged and confidential, the Disclosure Statement
shall be protected and shall not be released outside of the Government.

(2) Follow consistently the Contractor's cost accounting practices in accumulating and
reporting contract performance cost data concerning this contract. If any change in cost accounting
practices is made for the purposes of any contract or subcontract subject to CAS requirements, the
change must be applied prospectively to this contract and the Disclosure Statement must be
amended accordingly. If the contract price or cost allowance of this contract is affected by such

changes, adjustment shall be made in accordance with subparagraph (a)(4) or (a)(3) below, as
appropriate.

(3) Comply with all CAS, including any modifications and interpretations indicated thereto
contained in 48 CFR Part 9904 in effect on the date of award of this contract or, if the Contractor
has submitted cost or pricing data. on the date of final agreement on price as shown on the
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Contractor’s signed certificate of current cost or pricing data. The Contractor shall also comply
with any CAS (or modifications to CAS) which hereafter become applicable to a contract or
subcontract of the Contractor. Such compliance shall be required prospectively from the date of
applicability to such contract or subcontract.

(4) (1) Agree to an equitable adjustment, if appropriate, if the contract cost is affected by a
change which, pursuant to subparagraph (a)(3) above the Contractor is required to make to the
Contractor's established cost accounting practices.

(1)) Negotiate with the Contracting Officer to determine the terms and conditions under
which a change may be made to a cost accounting practice, other than a change made under other
provisions of subparagraph (a)(4); provided that no agreement may be made under this provision
that will increase costs paid by the Government.

(iif) Negotiate an equitable adjustment, if appropriate, when the Parties agree to a change
to a cost accounting practice, other than a change under subparagraph (a)(4)(i) above.

(5) Agree to an adjustment of the contract price or cost allowance, as appropriate, if the
Contractor or a subcontractor fails to comply with an applicable Cost Accounting Standard, or to
follow any cost accounting practice consistently and such failure results in any increased costs paid
by the Government. Such adjustment shall provide for recovery of the increased costs to the
Government, together with interest thereon computed at the annual rate established under Section
6621 of the Internal Revenue Code of 1986 (26 U.S.C. §6621) for such period, from the time the
payment by the Government was made to the time the adjustment is effected. In no 